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Abstract


Minority (over) representation in the criminal justice system remains a puzzle.  How the criminal justice system operates, through the various policies, procedures, and practices, affects who is involved with different phases of the criminal justice system.  This article reviews the policies and practices of the criminal justice system that are directly related to churning, or the recycling of individuals through the same processes.  In conducting our review, we describe how select communities are also adversely affected by these same processes and practices.  The article identifies areas of the criminal justice system that can impact the offender’s and community’s perception of the legitimacy of the criminal justice system in its goals of preserving order and deterring aberrant, anti-social behavior.  A research agenda is then presented to address the consequences of the resulting behavior in a manner that tips the scales for individual and communities in terms of their likely involvement with the criminal justice system.  

Racial Disparity and the Legitimacy of the Criminal Justice System
Minority (over) representation in the criminal justice system bewilders policy makers and practitioners.  The numbers often speak to the problem, particularly for African American and Hispanic males:  nearly 30 percent of the population under probation supervision (an estimate of 1.2 million), 44 percent of the prison population (586,300), and over 40 percent of the parole population (309,000) are African Americans.  Estimates on Hispanics also show higher rates of consumption of correctional control--12 percent of the probation ranks (491,700), 18 percent of the parole (136,000), and 19 percent of the prison inmates (251,000) (Bureau of Justice Statistics, 2004) (see figure 1).  This amounts to over 2 million African American males and nearly 800,000 Hispanic males under criminal justice control with minority females also consuming larger proportions of correctional control.  In 2002, African Americans account for 12 percent of the American population whereas Hispanics account for 13 percent of the American population.    

The prevalence of African Americans (and other minorities) in the criminal justice system can be viewed as a product of law enforcement activities, sentencing decisions and correctional policies and practices at both the state and federal levels, which are affected directly and indirectly by resource allocation decisions at all levels of government.  The dual focus on individuals (both high risk offenders/reoffenders) as well as communities (high risk/hot spots of criminal conduct) where many minority members reside affects the distribution of who is in the criminal justice system.  

This article is devoted to describing the policies and practices of the criminal justice system that are involved in the “churning” or recycling of individuals and communities through the criminal justice system. Churning is a term coined to refer to the continuous process that facilitates the degree to which the same individuals and communities reappear (and reappear) within the ranks of the criminal justice system.  And, this churning appears to have an impact on the perception of the legitimacy of the actions of the criminal justice system in the eyes of individuals and the communities in which they reside.  The actions of the criminal justice system are generally undertaken to reinforce social norms and maintain order in the community.  Paradoxically, as will be highlighted in this paper, the current policies and practices of the criminal justice system may negatively affect both the formal and informal social control mechanisms operating in our communities, particularly in those areas with high minority concentrations and persistently high poverty concentrations.  Rather than deter, the policies and practices may actually promote criminal conduct in high risk communities.  We intend to explore these issues in this article.  

The Size and Scope of the Criminal Justice System

Over 13 million individuals are arrested each year by local, state, and federal police agencies, as shown in Table 1 (Bureau of Justice Statistics, 2003).   While media attention is generally given to Part I crimes (16.4 percent of total crimes) that consist of serious personal crimes (e.g. murder, rape, arson, robbery) and some property offenses (e.g. larceny theft, automobile theft, and burglary), it is Part II crimes (the combination of felony and misdemeanor offenses) that comprise 83 percent of the arrests, and these include the most prevalent arrest categories of drunk driving (1.43 million), drug related offenses including use and distribution (1.56 million), miscellaneous offenses (3.6 million), other minor assaults (1.3 million), and public nuisance offenses (1.2 million).   It is in these latter ranks that the majority of arrest activities occur.  It should be noted that these arrest numbers do not actually include the larger number of events that are never cleared (by arrest1) or where the police use their discretion regarding arrest decisions in contacts with citizens (only 15% of all such encounters result in an arrest)..   

Overall, the racial composition of arrestees is approximately 71 percent Caucasians and 27 percent African Americans (U.S. Department of Justice, 2002).  Variations occur in types of offenses for which different racial groups are arrested; for example African Americans tend to be account for 38 percent of the violent arrests, 30 percent of property offenses, 33.5 percent of drug offenses, and 10 percent of drunk driving, as shown in Exhibit 2.  Additionally, 64 percent of the arrestees range in age from 15 to 34 years old (Bureau of Justice Statistics, 2002).  Hispanics (13% of U.S. population in 2002) are also over-represented in arrest statistics.  Although self-report data on substance abuse suggests that the rates of drug use for whites and non whites are comparable, Hispanics “were arrested by the drug enforcement agency in 2001 at a rate nearly three times their proportion in the general population” (NCLR, 2004:2).

Arrest is merely the beginning point of the criminal justice system, and this is the point where policy decisions of the criminal justice system affect the churning associated with the system actions (see Figure 1).  Pretrial decisions—the multiple decisions by the criminal justice agencies regarding detention and release while awaiting trial—affect later decisions points in the criminal justice system (Taxman & Ellis, 1996; Goldkamp, Gottfredson, Jones, & Weiland, 1995). Increasingly over the last two decades, the percentage of offenders in jail that are awaiting trial has risen from 51 percent in 1990 to 60 percent in 2003 which means that more offenders are unable to meet the pretrial release criteria which usually involves either a financial surety or some collateral conditions of release (Bureau of Justice Statistics, 2002).  Local jails are therefore populated with unconvicted offenders who are often detained until trial due to conditions that are not related to the primary purpose of pretrial incarceration: potential to abscond (failure of flight) or public safety harm.  With the majority of arrestees are younger adult (under 34 years old), the access to financial resources to make bail or to engage a bail bondsman may be more limited than other age groups due to the lack of financial resources and stability in the community.  

 In 75 of the largest counties of the major offenses, 32 percent of the defendants were released with financial criteria, 31 percent had non-financial conditions of release (a total of 62 percent of the defendants), and 38 percent were detained to trial (yet only 7 percent of this group were declared ineligible for release due to harm or flight issues).  Nearly 82 percent of those detained to trial were held on bail conditions (financial surety).  If the defendant could meet the release criteria, then they could have been released prior to trial.  In a study in Baltimore City, the researchers found that many defendants could not obtain the $500 that was required to be released awaiting trial—instead they were detained to trial (Moline and Taxman, 1998).   Nearly half of the defendants detained to trial are African American.  Nearly 79 percent of the defendants detained to trial are convicted compared to 61 percent of offenders released (Bureau of Justice Statistics, 1992).  This major discrepancy in conviction rates for detainees and releases also has a domino affect on the type of sentence that the offender is likely to receive.  Offenders that remain in jail pretrial are more likely to receive incarceration sentences than who that are released (Bureau of Justice Statistics, 1992; Taxman and Ellis, 1999).

Over the last two decades, sentencing in the U.S. has undergone major changes.  Sentencing guidelines have resulted in prescribed sentences that mandate incarceration offenses for certain types of offenses, mainly drug related offenses.  Additionally, legislatively prescribed mandatory minimums for certain types of drug offenses have also affected both the type of conviction offense and the minimum sentence length.  Together, these efforts have served to increase both the number and types of convictions offenses that require incarceration and the duration of the offense.  The average offender spends more time in prison, serving 38 percent of their sentence of 60 months in 1990 to 50 percent in 1999 (Sourcebook, 2002, Table 6.38).  For drug offenders, the average offender with a possession conviction served 18 months in 1990 and this increased to 25 months in 1999; trafficking offenses were 22 months in 1990 and 29 months in 1999.  

Another major policy impact has been the abolition of parole in 16 states where offenders are required to serve their sentence behind walls and the use of mandatory parole release or End of sentence releases in 20 other states.  The impact has been that more offenders are serving longer periods of their sentence incarcerated.  During this period of time, prison populations boomed from a 319,598 in 1980 to 1,387,000 in 2003, or a 334 percent increase.  Further those under some form of correctional control increases from 1.8 million to nearly 6.8 million adults. Parole, probation, and jail (convicted) populations also increased during this period of time over 260 percent.   The greater rise in the incarceration is due to the binge with more offenses becoming incarcerable and increases in the duration of each sentence.

***Exhibit 2 here on use of probation, parole, jail, prison for convicted***

The criminalization binge has disproportionately affected African Americans and Hispanics, especially those from 18 to 35 years old.   The increasing use of the criminal justice system has affected the rate of incarceration by different subgroups.  Exhibit 3 below illustrates that the rates of incarceration by different age groups.  The rate of incarceration among African Americans males is about equal for age groups 20 to 34 (approximate rate of 7,500 per age group); yet the rate of incarceration for Caucasian in the same age group is around 1,000 per 100,000 in that age group.  Based on the incarceration rates, it is estimated that for those born in 1991, 1 in 3 African American males, 1 in 6 Hispanic males and 1 in 17 Caucasians males are likely to go to prison (Bureau of Justice Statistics, 2004).  This is a different ratio than those born in 1971 where the rate of going to prison was 13 percent for African Americans, 2 percent for Caucasians, and 4 percent for Hispanics.  

The incarceration binge has also even more so affected minority females.  The impact expands a greater proportion of their lifecycle effecting women from the ages of 20 to 44.  The incarceration rate for females is 286 for 20 to 24 years old, 406 for 25 to 29, 456 for 30 to 34 years old, and over 400 for 35 to 44 years old.  The range from Caucasian females is nearly an average of 100 for any age group.  While women still account for around 20 percent of the incarceration population, the disportionate incarceration rate of minority females follows the same pattern as men—except the width of the age range is greater.  

Another major area of criminal justice practice is revocations or those persons on probation and/or parole that do not successfully complete their sentence in the community.  Nearly 40 percent of new prison intakes are due to community failures—those on some form of supervision that are reincarcerated due to a failure to abide by conditions of release or due to a new rearrest for criminal conduct (Sourcebook, 2003).  Both probation and parole are forms of conditional release where the sentencing judge and/or parole board defines conditions that the offender must abide by during their period of release.  During the same period as the growth of correctional control and punitiveness has accompanied an increase in the average number of conditions that are mandated for supervisees.  The largest increases have been in offenders that have conditions that include financial conditions (e.g. fines, fees, restitution, etc.), treatment and other related conditions (e.g. drug testing, treatment, etc.), and nondiscretionary conditions (e.g. place of residence, area of restrictions, curfews, reporting requirements to supervision staff, guns, etc.).  Together these new conditions place the offender at risk for programmatic conditions—not for new criminal conduct but failure to abide by the conditional requirements.  In 2003, 7 percent of the probationers returned to incarceration to serve their sentence (revoked) and 26 percent of the parolees returned to prison (Glaze & Palla, 2004).  

Churning:  Individual and Community Issues

The criminal justice system works in separate ways to ensure that more attention is paid to offenders with offending histories (e.g. arrests, incarceration, etc.) and to communities where offenders are likely to reside.  It is the latter that has drawn recent attention with increasing concerns about the ability of communities to prevent criminal and violent behavior.  And, it appears that these communities follow the same pattern, which is the consistent recycling of offenders through the criminal justice apparatus. Two related concepts will be explored regarding the issues of individual and the community.  First, collective efficacy “captures the link between cohesion—especially working trust—and shared expectations for actions” (Sampson, 2004: 108) as a tool to promote the use of informal and formal social controls to reinforce expected social norms in a community.  Second, procedural justice theorists argue that conformity to the rules and laws of society occur when individuals believe that they individually are being treated similarly to others in society (Tyler, 1990). The collective efficacy and procedural justice relate to how the individual perceives the situation, and affects how the individual engages in the norms in that community.  It is important to consider the policies and practices of the criminal justice system to determine how these might affect the perceptions of individuals and the sense of efficacy regarding social controls, particularly in the minority community.  

Churning of Individuals
Over half of the offenders on probation had a prior conviction, 52 percent of the parolees were on probation or parole at the time of the arrest that resulted in this current sentence, and average inmate has prior histories (Glaze and Palla, 2004).   The “churning” of offenders has certain public safety advantages in that it protects the public against those offenders that might be the greatest threat(s) to society and/or the community.  Yet, it also has unintended consequence of making it more difficult for an individual to reintegrate into society or to pursue activities that do not result in “getting caught” (Irwin, 1970; Maruna, 2002).  And, recent advancements in federal and state policies have entangled such offenders in civil and benefit restrictions (in areas of employment, housing, and education) that these tend to affect the ability of offenders to become productive individuals in society (for a discussion refer to Taxman, 2004; Travis, 2003; Petersilia 2003).  Overall, the policy-related strategy is premised on the goal of deterring future behavior where the “costs” or consequences of involvement in criminal conduct and the loss of liberties and privileges in society serves to dissuade others from involvement in criminal behavior—a classic general deterrence approach.  At the individual level, the goal is to encourage the offender to correct his/her own ways to avoid future negative consequences (specific deterrence).  

The focus on the individual, and the chroncity of criminal behavior, started in the late 1970’s with the development of the criminal career concept where scientists found that a small percentage of offenders account for the majority of criminal behavior.  Alfred Blumstein and Jacqueline Cohen from Carnegie Mellon University (CMU) in a seminal work found that only a small percentage of offenders were persistent offenders who create the most havoc in the community.  This work occurred as part of a movement to examine crime control policies, and to develop new approaches to addressing criminal justice problems.  This is one of two shifts--the criminal careers and the concept of retribution in sentencing--that generated interest in policies that supported the expansion of incarceration.  Criminal careers fostered the notion that there were societal advantages to the selective incapacitation of high offending individuals by identify offenders who were considered “high volume offending” and removing them from the community for longer periods of time.  At the time of this work, the emphasis was on personal and property offenders (e.g. offenses considered in the Part I category) who were perceived as being the most harmful to society.    

The emphasis on selective incapacitation came at a period of time when there was a growing disillusionment with rehabilitation based sentencing goals, particularly those that included indeterminate sentencing.  Concerns centered on rehabilitation and that it did not appear to be “working”, mainly due to the inability of offenders to change, the inadequacy of the system to provide programs that changed offender behaviors, and the scarcity of offender programs.  Robert Martinson and colleagues (1974), in meta-analyses of correctional interventions, found that few programs achieved the expected gains in changing offender behaviors, and that most programs were not properly implemented.  During the similar period of time others, such as John Irwin’s The Felon (1970), depicted the difficult and often insurmountable hurdles that offenders had reintegrating back into society.  Together, the disillusionment with rehabilitation goals coupled with increasing pressures to ensure that high volume offenders were appropriately punished pushed forward a dissatisfaction with the current sentencing scheme   The retributionist perspective, developed as part of a movement for Just Deserts (“an eye for an eye”) (von Hirsch, 1976), evolved as a new model to create more equity in the sentencing system and reduce disparity among sentences given by different judges.   

The sentencing policies of the 1980’s shifted towards more certain, less discretionary incarceration policies.  The goal was to remove indeterminate sentencing (e.g., the offender was unsure of the sentence that s/he could receive) in favor of a certain sentence where the offender could expect a given sentence length based on the nature of their crime and the prior offending behavior.  Federal sentencing guidelines, which advanced some of the efforts undertaken by various states to alter the sentencing practices, shifted the emphasis from offender change to retributive or incapacitation policies.  The goal was to outline a certain sentence that the offender could expect and therefore increase the deterrent effect of the criminal law.  Mandatory minimum or legislative initiatives to stiffen penalty structures (by defining a floor or minimum penalty) increasingly occurred over more than a decade as public officials sought to reassure the public that they were targeting the subgroup of our population that preys upon society, causing the most harm to the community.  

The change in sentencing also affected the policies surrounding the administration of parole and probation services.  Parole policies shifted due to the perception that offenders were being released from prison early and therefore the punishment was not being fulfilled.  In 20 states parole was “abolished” or modified with the preference for offenders to serve their full sentence.  The discretionary release of the offender was abolished in favor of serving more time and a period of supervised release.  The combined impact of these shifts increased the prison population since it lengthened the period of time that offenders served in prison.  And, while in prison, there was an important shift in the management of prisoner “time”.  A new generation of tough, conservative prison administrators redefined the day to day activities of offenders to be consistent with their own view of proper offender classification, movement, and control strategies.  The use of supermax prisons, the expansion of prison disciplinary units, and the exclusion of offenders from participation in prison programs (including treatment) for minor disciplinary infractions are three obvious examples of the “control” orientation of many federal and state prison systems (Riveland, 2000).   Similar punitive tones occurred on the probation and parole sentence where the tendency was to stack on conditions to increase the controls on the offenders, and to increase the potential for catching offenders in violation of supervision requirements.      

Churning of Communities

Criminologists during the late 1980’s/early 1990’s started to develop some problem-solving techniques that recognized that, just like the concentration of criminal behavior in certain individuals, there is also a concentration of criminal behavior in places.  “Hot spots” or the concentration of events in certain geographic locations highlighted that public safety goals can be achieved by attending to the behavior in those areas (Weisburd and Eck, 2004); and, by focusing on these hot spots, law enforcement efforts would be enhanced and public safety increased.  Many of these “hot spots” (which tend to be defined by areas of law enforcement actions, requests by citizens for assistance through calls for service, or other policy initiatives) resulted in certain neighborhoods/communities being the target of law enforcement actions (see Eck & Weisburd, 1996).  It is also in these communities where churning occurs because the residents are subject to heightened police efforts in an attempt to reduce disorder and criminal activities.  Many communities are also plagued by a lack of support services, high levels of poverty, high school dropout rates, high concentration of minorities, and other indicators of unhealthy communities, such as higher rates of communicable disease and mortality (Sampson, Raudenbush, & Felson, 1997; Morenoff, Sampson, Raudenbush, 2001).

In the evolving literature on communities, three dominate themes emerge: coercive mobility (the concentration of incarceration and reentry of offenders in certain neighborhoods), collective efficacy (community structure can increase or decrease levels of informal social control which affects the willingness and ability of residents to control crime and disorder), and social capital (the social relations, norms, trust and obligations that define the resources available in the community).  Rose and Clear (2002) comment that “local areas are important to consider when we think about the impact of incarceration and reentry [and criminal justice actions], because they provide the environments that contextualize the lives of offenders and non-offenders alike.  Local areas provide opportunities and constraints to both normative and non-normative behavior (p 8).”   Recent research confirms that offenders tend to be part of or return to communities that have high concentration of offenders.  The Urban Institute in one study in Chicago found that 34% returned to six of the 77 neighborhoods (LaVigne, 2005).  Other studies found high concentration of neighborhoods with nearly 30 percent of the minority males are incarcerated on any given day (Clear and Rose, 2002). The concentration of offenders in these neighborhoods tends to have a negative impact on collective efficacy, and much like coercive mobility, the impact is that for those exposed to incarceration (criminal justice system) has a consequence of destabilizing informal networks of social control and increasing poor attitudes towards formal social controls, all of which contribute to increases in crime.  

Churning places undo burden on the law-abiding individuals that are affected by these policies.  While law-abiding citizens in affected neighborhoods tend to favor police and criminal justice actions as a means to control crime, the heightened involvement of the criminal justice system in these communities negatively impacts the community by reducing of informal social controls and the willingness of neighbors to work together to resolve problems.  Clear and Rose, in a number of articles, discuss how the impact of coercive mobility drains the individuals of the community of financial resources, increases the stigma and negative identity of the residents, and cascades into a host of community dynamics that disassociates neighbors and community members from the norms.  The removal of men from the community has the chilling effect of changing the socio-economic status of the family/support system.  Families or support systems have the added burden of maintaining some level of contact with their loved ones who are in and out of prison.  Financially, the family must tap into limited fiscal means to maintain that level of contact (e.g. phone calls, trips and visits to prisons that are often several hours away, provide incarcerated loved ones with some resources, provide for the family while the incarcerated person is incarcerated.) and to provide some support for the loved one.   Offenders (as discussed above) experience a certain degree of stigma from their status in society that serves to place barriers or limits on their ability to integrate into society.  Communities may also acquire this stigma where residents are ashamed of the community they reside in and/or the community is associated with negative images due to the abnormal functioning in the area (Sampson & Raudenbush. 2004; Sampson, 2004).  When residents tend to lose a sense of positive identification with their community, it can be argued that criminal justice practices contribute to the destruction of the norms in the community.   The extensions of the crime control efforts to the community have been to increase the law enforcement efforts (both police and correctional control) that place residents at an increased risk for involvement in the criminal justice system.  

Issues related to Legitimacy of the Criminal Justice Systems

Given the range of issues that have been highlighted in this article (see above), the questions that arise are whether the criminal justice policies and practices have served to increase or decrease the deterrent effect of the criminal justice system.  And, more importantly, whether this has served to increase or decrease obedience to the law by those most directly affected by these criminal justice policies and practices.  Stated simply, the legitimacy of the criminal justice system and its policies are in question when the consequences result in disproportionate representation of minorities in prison and on community supervision.  

A review of the policies over the last 30 years suggests that the culmination of changes in criminal justice policies practices along with the attention given to the said communities where many offenders reside have been affected the correctional control rate in the U.S.  While the change in policies were premised on deterring others from engaging in criminal activities and drug use, it is unclear whether this particular goal has been achieved.  Rather, an alternative consequence could be that the practices have contributed to a sense of unfairness and illegitimacy in the social institutions according to those that are most directly affected by the policies and practices of the criminal justice system.  A backlash might be occurring because the negative and unintended consequences could be eroding the deterrent effect and instead reinforcing that the lifecycle for many minorities may involve periods of correctional control.  In this section we explore the legitimacy issues as they relate to four components of the criminal justice system as examples of where the practices of the criminal justice system can be perceived as contributing to the perception of illegitimacy of the system.  

The issue of legitimacy evolves two theoretical perspectives.   First, Tom Tyler and other social psychologists have postured that people are likely to abide by the law when the law and its actions are perceived to be fair and equally applied to all (Tyler, 1990).  A number of studies, in various arenas including arrest of domestic violence perpetrators, civil justice, and so on to confirm that citizens weigh the actions of the criminal justice on two main criteria:  are the rules clearly stated (procedural) and are the rules equally applied to all (distributive).  When we have situations when citizens perceive that the rules as being unclear or biased (e.g. the 100 (cocaine):1(crack) disparity in sentencing guidelines for crack cocaine compared to powder cocaine), then citizens are likely to perceive the laws unfairly targeting some segments of society.   That is, when citizens perceive that the laws or actions as unequally applied to them, then they are going to believe that the formal institutions are acting inappropriately or in such a manner that the individual and/or community has little to gain by obeying the laws or norms.  

The Role of Police:  Profiling or Public Safety?  

The police are the most visible component of the criminal justice system—they interact with the community and citizens on a regular basis, and to a large extent they are the face of the criminal justice system.  The actions of the police department to a large extent define how citizens (offenders and non-offenders) perceive the criminal justice system.  During the last several decades, the police have experimented with a number of initiatives to improve law enforcement in the community—ranging from foot patrols to selective enforcement to community policing—with a focus on reducing drug and violent crime.  A number of factors have affected how the community and citizens react to different law enforcement strategies, and the impact of these strategies on whether individuals and/or the community are being treated fairly by the police.   

Studies on perceptions of the police in the community are becoming more common with a few recent studies documenting a growing concern that certain segments of society perceive the police actions to be biased, due to the perceptions that racial profiling is occurring (Tyler & Wakslak, 2004; Silver and Miller, 2004; National Research Council, 2004; Byrne and Hummer, 2004).  In systemic observations of police-citizen encounters in three cities, researchers found that when officers were disrespectful towards citizens, citizens were less likely to comply with their requests (Mastrofski, Snips, and Supina, 1996; McCluskey, Mastrofski, and Parks, 1999).  A 2001 study conducted by the Bureau of Justice Statistics found that 63 percent of the whites expressed confidence in the police as compared to 31 percent of African Americans (Tyler, 2004).   In this same study, African Americans and Hispanics were twice as likely to feel that traffic stops requested by law enforcement were unjustified as compared to whites, and they were twice as likely to be searched than whites (Bureau of Justice Statistics, 2002).    The studies tend to find that individual and community judgments about whether the police are profiling and whether the police actions are legitimate depend on the fairness with which the police exercise their authority.

 A recent poll in California on the criminal justice system summarizes some of the major attitudes of the citizenship to police and sentencing reforms.  


“Another important finding of this poll reveals that the image of California’s criminal justice system is in trouble. Surprisingly, in a country where the criminal justice system is supposed to be the strongest and the most dependable, majorities of the poll’s 12 racial and ethnic groups think California’s system favors the rich and powerful. Eighty-eight (88) percent of African Americans and 75 percent of American Indians agree with that concept. Moreover, the state’s criminal justice system scored low on the most important criterion: its fairness. More than two out of three African Americans, Latinos and American Indians indicated that they have only “some” or “very little” confidence in the fairness of the criminal justice system of California. 


The results of the poll reveal good news and bad news for California’s police departments. On the positive side, all of the groups are satisfied with the job that their local police departments are doing in protecting their neighborhoods. More than half of all the groups and four out of five Arabs and Armenians rate their job performance as “good” or “excellent.” On the negative side, a majority of California’s racial and ethnic groups believe that their local police tend to harass and detain people with darker skin or with foreign accents more than they harass and detain other Americans. Namely, three-quarters of African Americans and nearly half of all Latinos believe that their local police officers often abuse their power (Bendixen & Associates, 2004).”

Together the front end of the criminal justice system is plagued with some concerns that citizens might have doubts about the legitimacy of police actions, and other agents of the criminal justice system (and this is an area where there has been little work in terms of the citizens perceptions of the other components of the system). The concern that emanates from this research is that the individuals and communities may believe that the hidden agenda of the criminal justice system is merely a camouflaged “lock ‘em up” strategy to further the churning through he criminal justice system.  Ultimately, we need to ask questions not only about the differential enforcement of specific laws (e.g. drug laws, street vs. white collar crime statutes), but also about the initial creation (and subsequent revision) of the criminal statutes by legislatures across this country.  As we observed over a decade ago:

“Criminal statutes reflect society’s view of both offense seriousness and offender deservedness for various form of punishment... Bias against certain groups (e.g. minorities, the lower class, women) is an inevitable consequence of such a review process; our laws reflect our values about both offenses and offenders...To the extent that race is related to an offender’s conviction offense, it is certainly possible that offense-driven sentencing schemes “institutionalize” racial bias.  For example, if blacks are more likely to commit, get charged, and get convicted for the types of crimes that result in prison or jail terms, they will be more likely to be found in prison or jail.  But why do these crimes result in a period of incarceration, rather than other, equally serious forms of criminal misbehavior?  Do these types of decisions reflect value judgment not only about offense seriousness but also about offender deservedness?  Obviously, this type of racial bias is much more difficult to detect and rectify (Byrne and Taxman, 1994:2-3).

Legal Defense Counsel 

In 1963, the United States Supreme Court ruled in Gideon vs. Wainright that a defendant had a right to legal representation, and that the state must provide legal representation to indigent offenders in felony prosecutions where incarceration is a potential sentence.  The goals of the indigent defense system are expressively to ensure that “any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. (372 U.S. 335 (1963)).”  The provision of legal counsel protects the defendant’s rights under the Constitution and ensures that there is an effective administration of justice with a fair adversarial process.  Essentially such protections are to guarantee that an individual is not unjustly deprived of life or liberty by the government.  For over 40 years, states have been struggling with this Supreme Court decision and the provision of legal representation services for indigent defenders.  Within the last decade, the majority of states had hosted commissions, working groups, and other bodies to examine the provision of legal services for indigent offenders that are being prosecuted.    The body of knowledge suggests that indigent legal services are a low priority for the criminal justice system, and defenders have a limited role in the criminal justice system processes (e.g. processes refer to the different decision making points of the criminal justice system from charging decisions to revocation).  The emphasis of Gideon on decisions that affect life and liberty of the accused has been narrowly defined by many states to be focused on the trial phase of the criminal justice process.  Yet, as previously discussed, the criminal justice system is more like a domino effect where each subsequent decision is affected by the prior decisions, beginning with the charging decision.  Without adequate counsel, it will be difficult to protect the rights of the alleged offenders during the critical pretrial stages in the criminal justice process, because these rights are protected by the adversary review process (e.g. suspect reviews, wavier of right to counsel, review of search warrants, and more importantly, and plea negotiations).    

States struggle with the provision of defender services.  The range of issues that affect the delivery of legal services include the preparation of attorneys to be criminal defenders to the quality control measures to ensure that offenders has proper legal representation.  Most salient to the churning issues is the adequacy of the defender services to address the complexities of the criminal justice system and to be available to protect the constitutional rights of the accused.   The three main issues may directly perceive the offenders ability to be “innocent until proven guilty”.  The availability of defender services, the processes in the criminal justice system where defender services are available, and the ability of states to provide services that would ensure that the indigent have legal representation raise many questions in the eyes of the community about whether their constitutional rights are also being protected.    
Availability of Defender Services (Adequacy of Funding).  Most state government do not provide sufficient funding (at the same or similar levels of prosecution services) for indigent defenses, and in fact states have used a mixture of funding processes to offer legal counsel to the indigent.  Funding generally falls into three types:  some states/localities directly fund legal defense services in the state and/or localities, some states use assigned/appointed counsel systems, and some states use a contract counsel system where attorneys are paid to handle cases (e.g. $200 for a legal defense).  Many communities rely on pro bono services from local attorneys to assist with the defense of the indigent.  Overall, it is estimated that spending for indigent defense is less than 2% of all national law enforcement expenditures and less than 10% of total spending on legal and judicial services (Reed, 2003).  Workloads of public defender services have been documented to be outside of legal standards, leaving most defenders with little time to adequately prepare and defend the accused (Harlow, 2000).  

Independence of Defender Systems.  The U.S. legal system is premised on an adversarial system where the role of legal counsel is to upheld the constitutional rights of the accused and to ensure a fair, just trial.  The manner in which the state funds or provides defender systems (e.g. assigned counsel, appointed counsel, pro bono counsel, etc.) affects the ability of the legal counsel to assume a true independent role.  The independence is also affected by the point in the criminal justice system process where the defense counsel is appointed.  If the defendant is appointed counsel at the beginning of the trial phase, some early criminal justice phases where the legal rights of the accused may be safeguarded are missed such as the offenders receiving bail, charging decisions, and the nature of the plea bargain.  In the all too swift world of criminal justice processing (where nearly 95 percent of the cases are disposed through plea bargaining instead of a trial (Reaves & Perez, 1992)), the independence of the legal defense counsel and the point at which defenders are provided services affect the ability of the legal counsel to be an effective adversary in the courtroom.  

Adequate legal representation broadly refers to providing the accused with legal counsel throughout the criminal justice process where each decision point has an impact on future decision points—from arrest to completion of the sentence.  With the exception of capital cases (the most heinous crimes that involve the potential of the death penalty), most legal defense structures do not afford this luxury—the offender is usually assigned counsel for a particular hearing where liberty decisions may be made.  However, it is unknown where in the system defender services are provided, and the impact of where the services were provided on the outcomes; and the differential outcomes regarding the conviction and/or sentence.  An example is whether the offender is represented at the revocation stage when liberty is at stake, and whether the legal counsel is aware of the issues at trial.  Few systems are structured in such a manner to ensure that an offender has vertical defense, where the same legal counselor is available to the offender through the criminal justice process.  The lack of continuity of counselor services, the communication issues around the case including the components of the criminal behavior and the offender’s history, and the failure to provide for advocacy in and outside of the courtroom are restricted due to the position of the offender. 

Access to Defender Services (Eligibility Guidelines.) Most states require the accused to furnish proof of indigency based on the state’s own definition of eligibility.  The standard is generally a means test where the accused must document their liabilities, cost of living, medical bills, the number of dependents, and so on.  A defendant who does not qualify financially for appointed counsel is left with the responsibilities to pay the cost of representation.  This places pressure on offenders to secure legal representation by attorneys that specialize in the rapid handling of cases for flat fees or to be compelled to plead guilty and thereby waive the option of going trial, if the accused does not want to incur significant legal costs (Schulhofer, 2003).  
Pretrial Release Services 

In 2002, the American Bar Association issued the black standards on Pretrial Release in an attempt to further the provision of  “due process to those accused of crime, maintaining the integrity of the judicial process by securing defendants for trial, and protecting victims, witnesses and the community from threat, danger or interference” (American Bar Association, 2005).  Nearly 38 percent of offenders are detained in jail to trial when they could be released if they had sufficient financial and collateral resources. The ABA standards promote the use of pretrial release agencies to ensure that indigent offenders have the ability to be released while awaiting trial unless they are a public safety risk or risk of flight.  In a recent survey of pretrial organizations, the researchers found that 322 agencies out of 3,100 jurisdictions had pretrial operations that range in size from one staff person to 300 staff with 40 percent of the programs having an average staff of 2 to 5 staff (Clark & Henry, 2004).  While the ABA and others have promoted the advancement of pretrial release agencies for the purpose of addressing fairness and justice in the criminal justice system, few jurisdictions have advanced the pretrial services.   The services that offer range from pre-arraignment interviews, post-arraignment interviews, risk assessment, in-court presentations, supervision, in-court reviews, follow-up, and so on.  Few pretrial agencies have sufficient resources to provide the full array of services; and 60 percent do not use standard risk assessment tools to make risk determinations (Clark & Henry, 2004).  

Pretrial services offer an opportunity to equalize the criminal justice system for indigent offenders.  It provides the tool to ensure that the determination about risk and potential flight are based on criteria that are applied to all accused offenders regardless of means.  The ability to supervise offenders in the community provides a means to release offenders under a form of pretrial supervision instead of jail detainee.  Formalized risk tools ensure that the criteria for release, provided to the arraignment judge, is the same for all offenders.  The failure of said agencies to both exist and to offer a full array of services does not provide the guarantee that the offender has the safeguards that a pretrial agency is designed to provide.  From the community perspective, the inadequacy or failure of the pretrial agency illustrates another front-end aspect of the criminal justice system that provides inadequate and unfair services that do not protect the individual’s constitutional rights.  The failure to provide such services may be interpreted as yet another illustration of the failure to provide procedural processes that provide all offenders due process in some of the key decision points in the system.  Given the impact of pretrial incarceration on further sentence, it raises a number of issues regarding fairness and equity in the system.  

Treatment Services for Offenders in the Criminal Justice System and Revocation

Probation and parole revocations are one of the largest churners to the criminal justice system where offenders are caught in a web that often appears to be endless.  Nearly half of all new prison admissions each year are probation and parole “failures”, due to technical violations such as positive drug test, failure to attend treatment, etc.  One of the largest factors that contribute to revocations is continued drug use while on supervision (as determined by positive urine results) and failure to engage in treatment services.  Of the 2.6 million adults in the U.S. on probation supervision, nearly half have orders for drug treatment services, and less than 17 percent actually participate in the treatment services (Mumola, 1997).  National studies have also documented the unavailability of treatment services to meet the demands of the community with estimates as high as 83 percent of those in need of treatment do not have access to the services (SAMSHA, 2005).   This is particularly the case of the court-ordered treatment conditions where over 1.3 million adults under correctional supervision have court ordered but drug treatment services are not available for anywhere near this number of offenders (Taxman & Thanner, 2004; Belenko, 2005).  National studies on availability of drug treatment services consistently demonstrate significant gaps between the demand and the availability for all of those in need, for addicts overall and offenders under the control of the criminal justice system   And recent studies have shown that the nature of the treatment services tend not to use services that are sufficient quality to benefit addicts, that the services tend to be “eclectic” in nature, or to assist addicts achieve recovery (Simpson, Joe, Fletcher, & Anglin, 1996; Taxman & Bouffard, 2003). 

Together this represents a criminal justice system that places demands on the participant to obtain services that are scarce, and then holds the offender accountable for the failure to do so (for a discussion of these issues see Taxman and Thanner, 2004; Belenko, 2005).  Since judges and the parole board tend to use treatment conditions attached with nearly half of the orders for release, the offender must obtain the services to meet the court ordered conditions.  Few correctional programs offer treatment in prison or community supervision programs, and with the gap in services available the offender is largely responsible for meeting the conditions of release. Self-help groups are routinely used as treatment when, in fact, they are not considered direct clinical services.  And, since over a third of probationers and parolees have drug abuse or dependency, remaining drug-free places a significant burden on the offender while he/she is under supervision.  The court orders may be considered illegitimate since the criminal justice system demands the offender to be drug-free and to obtain recovery services when said services are not necessarily available in the community, and the offender realizes that they are being held accountable for said conditions.  

Conclusions and Implications

This paper has provided an overview of the policies and practices in the criminal justice system with the purpose of illustrating how offenders flow through the system.  The review illustrates how the current policies and practices within the criminal justice system can contribute (both directly and indirectly) to the “churning” of select members of society, and select communities.  As a recent NAACP report (2005) highlights, this “churning” process disproportionately affects minority residents in a small number of high poverty (and high minority concentration) areas.  Throughout this review, we highlight how offenders can perceive the policies and practices of the criminal justice system and select communities, particularly regarding the beliefs about the system and the willingness of residents to recognize the authority of the system.  The question is whether the criminal justice is legitimate, or the degree to which citizens or communities recognize that different components of the criminal justice system as appropriate and justified representatives of government.  Our intent is to illustrate that it is often the criminal justice system practices that may contribute to a feeling of illegitimacy even when system actors themselves did not intend for this to occur. 

“ The unequal targeting and treatment of minorities throughout the criminal justice process – from arrest to sentencing – reinforces the perception that drives the inequality.  More minority arrests and convictions perpetuate the belief that minorities commit more crimes, which in turn leads to racial profiling and more minority arrests.  As a result of this pervasive problem, the 2000 U.S. Census found that one in every 20 black men over the age of 18 was in prison”. (NAACP:2005).

Providing justice, in a fair and impartial manner, requires resources that have not been allocated equally through the justice system, particularly in three key areas:  legal counsel, pretrial services, and treatment and other court mandated conditions.  In each of these areas, the good will of the system and available services are asked to do a yeoman’s job.  That is, they are asked to handle complex human behavior in such a manner to ensure that the indigent offender, who is likely to be a minority, is offered services that are likely to protect their constitutional rights or are likely to assist the offender change his/her behavior (or a community).  All of this is essentially done on a shoestring.  Offenders involved in the process may perceive this situation as one of making false pretenses where the system is asking the individuals to do things that they themselves cannot provide.  

The implications of the churning and legitimacy can be hypothesized to be manifested in many different ways .  More research needs to be conducted in each area to fully understand some of the issues presented in this paper.  

· Offenders are not necessarily just perpetrators but they are usually victims, and often suffer from multiple victimization.  Homicide is the leading cause of death for black males age 15-24, and the second leading cause for 5-14 and 25-44 years old, as compared to the fourth cause of death for white men 5-14 and the third for white men 15-24 (Anders, Kochanek, & Murphy, 1995).  Similarly offenders are likely to have higher rates of infectious diseases, asthma (chronic diseases), mental illness, and substance abuse than the general population—and the magnitude of the prevalence is generally 4 to 10 times greater than the general population (RAND, 2005).  The increase in likelihood of death by homicide and other victimization (e.g. assaults, property offenses, etc.) for minorities definitely affects the lifecycle but could have other impact on offenders.    As discussed by Bouffard, Exum, & Paternoster (2000), emotions are attached to these life circumstances that may affect the individual choices that people make based on their calculation of life expectancies and the quality of life that one is expected.  When offenders have higher rates of early death or exposure to infectious diseases, what impact does this have on their decisions, particularly involvement in criminal behavior/conduct?  

· Living in communities that are plagued with adverse conditions has been shown to have a positive relationship to involvement in the criminal justice system.  Living in such communities has been discussed as a stigma where the populus assume a negative identify that translates into negative, anti-social behavior.  This raises some key questions about garnering a better understanding of the impact of negative community identity on the behavior of individuals.    
· Sampson and his colleagues have discussed the issues related to “turning point” or the point in which communities move from healthy to unhealthy communities (and this point is generally when the population mix exceeds 50 percent minority).  Questions occur as to how the crime control policies including the coercive mobility have actually affected specific communities.  A related issue is how to assist communities when they reach the turning point to tip the scale, particularly to assist the movement in an opposite direction. This paper has served to identify how churning and legitimacy may be two critical factors that affect racial disparity in the criminal justice system, and the likelihood that individuals and/or communities are going to be deterred from criminal behavior and/or the criminal justice system.  The premise of deterrence has been clearly laid out in a manner that requires the individual to believe that the cost of participation is too great, and that the consequences are undesirable.  However if the participant does not feel they cannot affect the consequences, regardless of their abilities, then it might be that the offenders do not view criminal behavior as something that is avoidable, undesirable, or unhealthy.    

This review illustrates that far more work is needed to understand the perceived legitimacy of the criminal justice system by individuals and the communities in which they reside.  The work on coercive mobility and collective efficacy furnish the beginning of a body of literature on the impact of the legitimacy of the criminal justice system and the impact on obedience to the law.  Within the last decade, a number of well-designed studies have examined the impact of police conduct and the legitimacy of the police in the eyes of the community (National Research Council, 2004).  The work has assisted in developing a better understanding of how police conduct affects the confidence of citizens in the efforts undertaken by the police to maintain order.  Similar research is needed on the courts and corrections to garner a better understanding of how offenders and their communities perceive the conduct of these agencies, with an emphasis on the deterrent ability of the government actions.  
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End Notes

1.  The following statistics include clearance rates for selected part I and part II crimes and the racial composition of arrestees in each of these offense categories:



· Murder
:
13,561 offenses known – 64% cleared by arrest



 
9,127 Arrestees (47.9% white; 50% black; 2.2% other)

· Rape:

80,515 offenses known – 44.5% cleared by arrest




16,772 arrestees (63.7% white; 33.7% black; 2.6% other)

· Robbery:
343,023 offenses known – 25.7% cleared by arrest



 
59,402 arrestees (45.8% white; 52.7% black; 1.5% other)

· Aggravated
747,354 offenses known – 56.5% cleared by arrest

Assault:
294,665 arrests (63.8% white; 33.8% black; 2.4% other)

· Burglary:
1,842,930 offenses known – 13% cleared by arrest




  144,119 arrestees  (69.6% white; 28.5% black; 1.9% other)

· Drug Abuse:
 968,053 arrestees (65.2% white; 33.5% black; 1.3% other)



· Embezzlement: 12,375 arrestees (68.3% white; 29.7% black; 2% other)

· DUI:

1,002,349 arrestees  (87.7% white; 9.9% black; 2.4% other)

Sourcebook of Criminal Justice Statistics on line 2002
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